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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present: Smti D.Boro, A.J.S 
Civil Judge, Dhubri 

 

Title Appeal No. 39/2017 
5th day of September 2019 
 

Nur Mahammad and others    .............   Appellants. 

-Versus- 

Abdul Mazid and others  ............. Respondents. 

This appeal coming on this day (or having been heard on) 08-08-2019  

In the presence of: 

Mr. A.Latif   ............................  Ld. Advocate for Appellants. 

Mr. N.A.Sk  ............................     Ld. Advocates for Respondents. 

And having stood for consideration to this day, the court delivered the 

following judgment 

J U D G M E N T 

1. This first appeal has been preferred by appellants/defendants on being aggrieved 

and dissatisfied with the judgment and decree dated 22-09-2017 passed in 

connection with T.S. No. 94/2016 (old T.S.No.488/2010) by learned Munsiff, 

Hatsingimari whereby learned Trial Court decreed the suit. 

2. Upon admission of the appeal for hearing, notices were issued to the respondents 

and original case record of T.S. No. 94/2016(old T.S.No.488/2010) was called for 
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and received and the plaintiffs/respondents have appeared and contested the 

appeal.  

3. The appellants/defendants filed this appeal on the following grounds :- 

1) The Ld.Trial Court, Hatsingimari has committed gross errors and illegality in 

passing the judgment. 

2) The Ld.Trial Court,Hatsingimaridecided the important points against the 

defendants/appellants deviating itself from the evidence on records. 

3) The Ld.Trial Court,Hatsingimari committed illegally in appreciating the evidences 

and materials on record and has failed to apply judicial mind in passing the 

judgment.  

4) The Ld.Trial Court, Hatsingimari wrongly decided issue No.1, 5, 6, 7 & 8 and 

should have discussed the issuesseparately to come to correct findings. 

5) The Ld.Trial Court, Hatsingimari should have held that the suit is barred by 

limitation  

6) The Ld. Trial Court should have held that the teaching staff, SMC members and 

the Sub-Registrar, Hatsingimari are necessary parties in this suit. 

7) The Ld.Trial Court Hatsingimari should have held that the suit land was gifted by 

the plaintiff to the Bobro-Baghjhapa M.E. Madrassa in execution of Ext.2 in 

theyear 1987. 

4. I find it necessary to give brief description of the plaintiffs' case.  

5. The plaintiffs have filed this suit for declaration, cancellation and for injunction. The 

plaintiff No.1 Abdul Mozid, predecessor of plaintiff No.2(i) to 2(vi) Late Samser Ali 

and predecessor of plaintiff No.3(1) to 3(7) Late Sakaut Ali are the three brothers 

and they jointly owned land measuring 3B-1K-14L(three bigha one katha fourteen 

lecha) under Khatian No.677 at vill. Khopati Part III, paid rent to Govt. After the 

death of Samser Ali and Sakaut Ali, their heirs plaintiff No.2(i) to 2 (vi) and  plaintiff 
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No.3(1) to 3(7) are possessing the land along with the plaintiff No.1 and is the 

schedule ‘A’ land. “A” schedule land is the joint property of the plaintiffs and are 

possessing the same by erecting dwelling house and by cultivating in part of it since 

long back. In the 1st part of October/2010 the plaintiffs got information that the 

defendant No.1 to 5 created a false deed and recorded their names for the land 

measuring 3B(three bigha), a part of ‘A’ schedule land. This 3B land is the B 

schedule land. Now the defendant No.1 & 2 are trying to get sanction of 

defendantNo.5 Madrassa from the office of the Director of Elementary Education, 

Kahilipara, Guwahati (defendant No.7). The plaintiff obtained a certified copy of 

false Deed No.1199/87 on 20-10-2010 which was registered showing executant as 

Abdul Mozid i.e. the plaintiff No.1 in favour of defendant No.5 and defendant No. 3 

and 4 were the attesting witnesses of gift of ‘B’ schedule land.  The plaintiff No.1 

never gifted ‘B’ schedule land in favour of the defendant No.5 and neither 

signed/put his thumb impression in so-called gift deed No.1199/87 nor gave 

delivery of possession to defendant No.1,2 & 5. The plaintiff will suffer irreparable 

loss if the defendant No.1,2 & 5 forcibly and illegally dispossess the plaintiff from ‘A’ 

and ‘B’ schedule land without valid right and take sanction from the office of 

defendant No.6,7,8 in the name of defendant No.5.Hence this suit.  

6. The defendants No.1,2,3 & 5 have filed written statement and contended that the 

suit is not maintainable in law and facts; there is no cause of action; barred by the 

provision of limitation; suit is barred by estoppel and acquiescence; suit is hit by the 

provision of Sec.80 CPC; suit is under-valued;suit is bad for non-joinder of 

necessary parties; the court has got no pecuniary jurisdiction to try his suit. 

7. It is stated in the W.S. that the defendants submitted that Abdul Mozid, Sakaut Ali 

and Samser Ali are the own brothers, S/O Sapor Uddin. Schedule ‘A’ and ‘B’ are the 

paternal properties of said three brothers. After the death of Sapor Uddin, they 
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partitioned their paternal properties among them and the suit land fell in the share 

of the plaintiff No.1 who had been in possession of the same. The plaintiff No.1 the 

original owner and title holder of suit land gifted the 3 bigha land out of the 

schedule ‘A’ to the defendant No.5 vide gift deed No.1199/87 and delivered 

possessionon the next day of execution. Again Saitun Nesa Bibi, W/O plaintiff No.1 

gifted another plot of land measuring 1B-11L (one bigha eleven lecha) vide gift 

deed No.5/1988 to the defendant No.5 and delivered the possession of the next day 

of execution. The defendant No.5 has its permanent building on the gifted lands. 

Keeping in view the fulfilment of all required condition of an M.E.Madrassa, the 

Govt. of Assam accorded its recognition on 01-01-2005 and the defendant No.5 has 

been smoothly functioning for betterment of education. The Govt. Of Assam has 

sanctioned Rs.3,18,000/- (Rupees three lakhs eighteen thousand) only  for staff 

payments which prompted the plaintiffs to institute the suit out of jealousy only to 

create unnecessary troubles in imparting education smoothly by defendant No.5. 

Accordingly the defendants have prayed for dismissal of the suit with costs.  

8. The defendant No.8 has filed written statement as follows— 

As per land record it is found that Md. Abdul Mozid, plaintiff No.1, S/O.- Lt. Sapor 

Uddin of village Boro Baghjhapa, PS-Sukchar donated 3B land from the land of 3B-

14L of Dag No.741 on 02/01/88 in the name of Boro Baghjhapa MEM and Mustt. 

Sayetan Nessa Bibi, W/O Md. Abdul Mozid of village Boro Baghjhapa donated 1B-

11L land of Dag No.742 in the name of Boro Baghjhapa MEM. It is prayed to 

dismiss the suit. 

 

9. The learned Trial Court has framed the following issues : 

1) Whether the suit is maintainable in law and facts? 

2) Whether there is cause of action? 
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3) Whether the suit is barred by limitation in respect of cancellation of gift deed 

No.1199/87? 

4) Whether suit is bad for non-joinder of necessary parties? 

5) Whether the suit is under-valued? 

6) Whether thegift deed No.1199/87 dtd. 24-12-87 is invalid and liable to be 

cancelled? 

7) Whether the plaintiffs have right, title and interestin schedule ‘A’ and schedule 

‘B’ land? 

8) To what other relief (s), the parties areentitled? 

10. Points for determination: 

(1) Whether the plaintiff/respondent has discharged their burden of proving that the 

gift deed No.1199 dtd.24/12/87 is fraudulent? 

(2) Whether the defendants/appellants have discharged their burden of proving that 

the gift deed No.1199 dtd.24/12/87 was executed by the plaintiff No.1? 

(3) Whether the plaintiffs’ suit is barred by limitation? 

(4) Whether the Ld. Trial Court erred in reaching the findings? 

11. Discussions, Reasons and Decision: 

12. Point No.1, 2, 3 & 4: 

13. The plaintiffs’ claim in nutshell is that A schedule land belongs the plaintiff No.1, his 

two deceased brothers viz. Samser Ali and Sapor Uddin. After the death of the two 

brothers, the plaintiff No.1 and the legal heirs of his two deceased brothers who are 

the plaintiff No.2(i) to 2(vi) and 3(1) to 3(7) are jointly possessing the same. The 

plaintiffs in October 2010 learnt about a collusive gift deed No.1199 dtd.24/12/87 in 

respect of B schedule land which is part of A schedule land. Defendant No.1 to 5 

got their names recorded in respect of B schedule land and had threatened to 

dispossess the plaintiffs from B schedule land. 
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14. On the other hand the plea of the defendants is the suit land fell in the share of 

plaintiff No.1 who gifted 3B land to the defendant No.5 by gift deed No.1199 

dtd.24/12/87 and wife of plaintiff No.1 also gifted 1B-11L land to the defendant 

No.5 by gift deed No.5/1998. Both donors delivered possession on next day of 

execution of the gift deeds. The defendant No.5 has its permanent building over the 

A schedule land.  

15. The question of limitation is always a matter of fact and law and to determine the 

limitation issue, evidence is required. The plaintiff’s side had not examined any 

independent witness in support of their claim that they have not gifted any land to 

the defendant No.5 and came to know about the gift deed only in 2010. Under 

article 58 of the Limitation Act, the limitation period is three years to obtain a 

declaration. I consider that the plaintiff’s side had not through cogent evidence 

discharged their liability of proving that they were totally ignorant about the 

recording of the name of the defendant No.1 to in respect of B schedule land till 

2010. The plaintiffs have sought declaration of right, title and interest but they have 

not sought any confirmation of possession for the reason best known to them. PW1 

& 2 being the plaintiff themselves will definitely depose in favour of their own case. 

Defendant No.5 is a school and gifting land to a school is not a secret matter. 

Definitely people of the locality know and will know about gift of any land to any 

school. What is the reason that the plaintiffs did not dare to examine a single 

independent witness. Defendant No.5 is a school which imparts education to 

children who are the future citizen of our country. No school will at any 

circumstance secretly mutate its name over any other person’s land. The alleged 

gift deed is of 1987. The defendant No.5 has got school opening permission letter 

on 13/12/91 (Ext.6) and got Govt. recognition on 14/12/05. The plaintiffs’ side 

pointed out to the fact that the DW1 has said in his cross-examination that the 
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school was established in 1985 and the school is still in that place. This version of 

the DW1 does not prove that the gift deed is fraudulent or collusive one. School is 

not a house with rooms where students will sit and teachers will teach. School is 

always accompanied by enough open space for various school activities for the 

education of the students. The open spaces are used as a place for prayer, 

playground, flag hoisting place, holding sports etc. Those open spaces are part of a 

school and the open spaces are in possession of that school. The defendants 

nowhere stated that it is after getting the gifted land, school was opened and 

established. The defendants have mentioned about another gift deed No.5/1988 

executed by the wife of plaintiff No.1. The plaintiffs have not sought amendment of 

plaint to allege that the gift deed No.5/1988 is also fraudulent and is also liable to 

be declared as void. What is the reason of not seeking any amendment of plaint to 

add the prayer to declare the gift deed No.5/1988 as void? PW1 Lal Miah Shah said 

in his cross-examination that they paid revenue from 1980 to 2011 through Ext.1. 

PW1 thought that his father, uncle etc. have paid the revenue. Why the plaintiffs 

have not paid land revenue for 31 years? PW1 said that his paternal uncle Abdul 

Mozid has gifted the S/L through registered gift deed dtd.24/12/87 (Ext.2) to 

Barbaghjhapa M.E. Madrassa. The gift deed No.1199 which is sought to be declared 

as void was executed on 24/12/87. This instant title suit was filed in 2010 i.e. after 

13 years of its execution. I find that the plaintiffs’ suit is barred by limitation. Hence, 

finding on issue No.3 is set aside. 

16. In the present case, the plaintiffs have simply said that the plaintiff No.1 has never 

executed gift deed No.1199/87. But to compel this Court to believe that the plaintiff 

No.1 had not executed the gift deed No.1199/87, the plaintiffs’ side had remained 

numb. The plaintiffs have to prove that gift deed No.1199 dtd.24/12/87 is a 

collusive deed and plaintiff No.1 has not executed the same.  
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The defendants have to prove that the plaintiff No.1 has executed the gift deed 

No.1199 dtd.24/12/87. 

17. u/s.101 of the Indian Evidence Act, whoever desires any Court to give judgment as 

to any legal right to liability dependant on the existence of facts which he asserts, 

must prove that those facts exist. u/s.102 of the Indian Evidence Act the burden of 

proof in a suit or proceeding lies on that person who would fail if no evidence at all 

were given on either side. 

18.  In our present case, the defendants though not filed counter-claim claims that they 

are in possession of the S/L. the plaintiffs have not sought for confirmation of 

possession. If the plaintiffs don’t prove that gift deed No.1199/87 is a collusive one, 

then same will remain as it is. Hence, I find that the burden of proof lies on the 

plaintiffs.  

19. The plaintiffs’ side had examined only plaintiff No.1 as PW2 and plaintiff No.3(5) as 

PW1. PW3, 4 & 5 are official witnesses. Whether the plaintiff No.1 has executed the 

alleged gift deed or not is a fact for which examination of independent witness was 

required. One official witness PW4 has deposed that the gift deed – Ext.2 was duly 

legally executed in the Sub-Registrar Office. The defendants’ side had not exhibited 

the original gift deed No.1199 dtd.24/12/87. It is not known where the original is. It 

is only denial of execution of the gift deed from the plaintiffs’ side and nothing else. 

The plaintiffs’ side had remained numb throwing all burden to the defendants to 

prove the execution of the gift deed as if waiting that in case of failure of the 

defendants’ to prove the execution of the gift deed, the plaintiffs will automatically 

win their case.  

20.  The plaintiffs’ side had examined official from Sub-Registrar Office, Hatsingimari 

Rahimuddin Ahmed as PW3 in respect of the certified copy of gift deed No.1199/87. 

PW3 said that Ext.2 has been legally executed as it is shown in the records. Official 
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witness Lot Mandal of South-Salmara Circle was also numbered as PW3 in respect 

of Ext.3-certified copy of draft Jamabandi. PW5 is an official witness who is 

examined in respect of revenue receipt Ext.1. So, it can be seen that the plaintiffs’ 

side have not at all tried to adduce evidence to show that the gift deed No.1199/87 

is collusive, concocted etc. The non-examination of any independent witness to 

prove the fact the plaintiff No.1 has not gifted any land to the school defendant 

No.5 inclines this Court to believe the preponderance of probability to be in favour 

of the defendants that the plaintiff No.1 had gifted land to the defendant No.5.  

21.  So far the burden of the defendants to prove execution of the gift deed 

No.1199/87 by the plaintiff No.1 is concerned, the defendants’ side had not 

exhibited the original gift deed No.1199/87. DW1 has said in cross-examination that 

the original gift deed is eaten by rat.It is evident that the defendants’ side had not 

informed the Court that the original gift deeds are eaten by rat and without fulfilling 

the conditions laid down to adduce secondary evidence of documents, the 

defendants’ side had exhibited certified copy of gift deed No.1199/87. But it is the 

plaintiffs who themselves brought the conditions to adduce secondary evidence on 

record. The defendants’ side had not examined any attesting witness to prove that 

it is the plaintiff No.1 who executed the gift deed No.1199/87. The defendants’ side 

have examined Land Holding Certificate (PIO) as Ext.C, draft chitha as Ext.E, 

photocopy of school opening permission of the school issued by Deputy Secretary to 

the Govt. of Assam, Education department dtd.13/12/91 as Ext.F and photocopy of 

recognition letter issued by the Director of Elementary Education, Assam as Ext.G to 

show that the defendants’ side had gone long in their process of getting recognition 

from the Govt. as school. But proving that it is the plaintiff No.1 who executed the 

gift deed No.1199/87 is different. Exhibiting documents from Ext.A to G is not proof 

that plaintiff No.1 has executed gift deed No.1199/87. Hence, I find that the 
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defendants have not been able to prove that the plaintiff No.1 has executed gift 

deed No.1199/87 in favour of defendant No.5. There is no counter-claim of the 

defendants. The plaintiffs have not prayed for confirmation of possession. The 

defendants claim that they are in possession of the S/L. If the plaintiffs fails to 

prove that the gift deed No.1199/87 is concocted, collusive then they will lose the 

case. So the burden is on the plaintiffs to prove that the plaintiff No.1 had not 

executed the gift deed No.1199/87. Though the defendants have failed to prove 

that the plaintiff No.1 has executed gift deed No.1199/87, I find that as the 

plaintiffs have not discharged their burden and as the suit is barred by limitation, 

the gift deed No.1199/87 dtd.24/12/87 is not invalid and liable to be cancelled. 

Hence, finding on issue No.6 is set aside. 

22. The plaintiffs have sought declaration of right, title and interest over A and B 

schedule land. A schedule land comprises 3B-1K-14L land and B schedule land 

comprises 3B land and is said to be part of the A schedule land. The defendants 

have stated that the A schedule land fell in the share of the plaintiff No.1. To prove 

their right, title and interest, the plaintiffs’ side have exhibited certified copy of draft 

Jamabandi as Ext.3, sketch map as Ext.4 and land revenue receipt as Ext.1. It is 

seen that there is 3B-1K-14L land in Dag No.741(O), 892(N), Patta No.403(O), 

742(N)at village Khopati Part III. There are name of Samser Ali Shah, Sakerat Ali 

Shah, Abdul Mozid, Abdur Sabur Shah, Jabeyar Rahman Shah, Sayed Sk. Shah, 

Armiya Shah, Lal Miyan Shah as pattadar in the said patta. The name of Secretary, 

Borbaghjhapa ME Madrassa is included along with the pattadarover 3B land. Gift 

deed is in respect of 3B land of Dag No.741(O), 892(N), Patta No.403(O), 742(N) at 

village Khopati Part III. But as the plaintiffs have failed to discharge its burden that 

plaintiff No.1 has not executed gift deed No.1199/87 which relates to 3B land of the 
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A schedule, I find that the plaintiffshave no right, title and interest over Aand B 

schedule land. Findings on issue No.7 is set aside.  

23.  The plaintiffs’ suit is for declaration and consequential relief. Under such 

circumstance, the plaintiffs have the liberty to put any value of their choice. Hence, 

I find that the suit is not under-valued. Finding on issue No.5 is affirmed. 

24.  The plaintiffs allege that the plaintiff No.1 has not executed gift deed No.1199/87 

in favour of defendant No.5.  To decide the question whether plaintiff No.1 has 

executed gift deed No.1199/87 or not, there is no need of the teaching staff, school 

management committee, Sub-Registrar, Hatsingimari. I consider that these are not 

necessary party to determine the dispute. The suit is not bad for non-joinder of 

necessary party. Hence, finding on issue No.4 is affirmed. 

25.  From the discussions made above, I find that suit is barred by limitation. The 

defendant No.5 has been in possession of the B schedule land since long past i.e. 

1987. The suit is filed in 2010. After 1987, the plaintiffs have failed to show that 

something has happened in 2010 warranting filing of the suit. The suit is barred by 

limitation. Hence, I find that the suit is not maintainable in law and facts and there 

is no cause of action. Findings on issue No.1 & 2 are set aside.  

26. Hence, as I find that the plaintiffs/respondents had failed to prove that the plaintiff 

No.1 had not executed gift deed No.1199/87 and as the suit was barred by 

limitation, the plaintiffs were not entitled to get the decree. The Ld. Trial Court has 

erred in reaching the findings. 
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27. In view of the above finding, the title appeal is allowed. The impugned judgment 

and decree dated 22-09-2017 passed in connection with T.S. No. 94/2016 (old 

T.S.No.488/2010) by learned Munsiff, Hatsingimari is hereby set aside.  

28. Prepare decree accordingly. 

29. Send back LCR along with a copy of judgment. 

30. Given under my hand and seal of this Court this 5thday of September, 2019. 

Typed by me – 

 

D. Boro     D. Boro 

Civil Judge, Dhubri     Civil Judge, Dhubri 


